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30 NOTES 

ered an exception to a rule, is really merely a most obvious 
application of a common law doctrine. 

No doubt the difficulty of applying the standard of "immi- 
nent danger to life or health" has contributed to the exclusion 
of manufactured articles from the operation of the exception 
under consideration. Many instances would plainly fall within 
the ratio of this exception, as for example, a high scaffold; 15 
others would as clearly fall without, as a table; while still 
others would be difficult of classification, as a chair or shelf. 
It is submitted, however, that the interests of justice may be 
served without too great a sacrifice of judicial convenience if 
the following elements be requisite to the fixing of the manu- 
facturer's liability in any given case: (i) That the article be 
one which if defective is imminently dangerous to life or health ; 
(2) that there be shown a failure to use reasonable care ii: 
the manufacture or production of this article; (3) that it be an 
article with which the class of persons of whom the plaintiff 
is one will naturally come in contact ; (4) and that the injury 
actually occurs while the article is put to the use for which 
it was designed. To these requirements might well perhaps be 
added another, (5) that the article be sold by the manufacturers 
as a sound and adequate article, thus relieving the manufac- 
turer from liability for injuries arising from "cheap goods," and 
holding that in such case the act of the vendee in knowingly 
using such inferior article is the proximate cause of the 
injury. 



The Evasion of a Covenant Running With the Land by 
Incorporation. 

In the case of People's Pleasure Park Co., Inc. v. Rohleder, 
61 S. W. 794, a bill was filed to enforce a covenant in a deed 
which covenant must be taken to be one that ran with the land, 
one which was not against public policy and one which was not 
an unreasonable restraint on alienation, though this last propo- 
sition might be doubtful as applied to this particular covenant 
and would make a very interesting subject for discussion, were 
opportunity afforded. 

The facts show that in 1900 the then owner of this piece 
of land containing some hundred acres divided it into several 



"Devlin v. Smith, 89 N. Y. 470. 
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building lots, and sold these lots separately, each one being 
sold subject to a covenant that title thereto should never vest 
in "a person or persons of African descent" or in "any col- 
ored person." There were no covenants as to user, etc. After 
a mesne conveyance from the first grantee, in which this cove- 
nant was purposely omitted, several of these lots were con- 
veyed to the defendant (who under the pleadings must be 
held to have known all along of the covenant) a corporation, 
composed exclusively of colored persons, the charter of 
which set forth that the corporation was to maintain a pleas- 
ure park solely for negroes. The Court very properly said that 
the admitted object of the corporation to so use the land could 
not be considered, as there was no covenant in the deed as to 
user. The Court, however, denied the injunction solely on the 
ground that "such a conveyance by no rule of construction vests 
the title in a person or persons of African descent." The Court 
states three propositions : 

(1) Forfeitures are frowned upon in law. 

(2) The words of a covenant like this must always be most 
strictly construed, and to obtain a forfeiture the defendant 
must be brought beyond all doubt into the class of those sub- 
ject to its terms. 

(3) A corporation is a separate and distinct legal entity en- 
tirely idefferent from any single shareholder, or the entire group 
of shareholders taken together. 

The first of these three is undoubted law. As for the sec- 
ond, it would seem that the word "person" in the covenant 
could properly have been construed to include a corporation, 
(for many courts under varied circumstances have so construed 
it) and thereby the plain and obvious intent of a covenant ad- 
mittedly binding could have been carried out. The Court's duty 
was to construe the covenant fairly, strictly and with due regard 
to the purpose and object of the parties. It is submitted that 
this could have been accomplished by letting "person" include 
a corporation, a construction which has been sanctioned fre- 
quently by the courts, and, therefore, could have been adopted. 
The Court might have given practical effect to this construc- 
tion by holding that unless a by-law or the charter of the cor- 
poration prevented negroes from holding its stock then it could 
not take title to this land. 

But though it might have been a possible way out 
of the difficulty tht Court pays but little attention to 
this point, and rests the case on the third proposition; 
i .e., that a corporation is an entity, entirely separate from 
any and all of its members. The chief authorities cited by 
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the Court are, "Cook on Corporations," Rudolph Sohm's "In- 
stitutes of Roman Law," Marshall, C. J., and Judge Denio. 
Two of these are text-books and the other two, though men 
of the most eminent authority, nevertheless gave their decisions 
at a time when that proposition was more firmly established 
than it is to-day. The corporation's separate existence as an 
entity is admittedly a legal fiction, and is being less and less 
resorted to by courts to obtain desired results. In reality, the 
title to the land may, at the dissolution of this corporation, be 
divided up among its real owners; i. e., the shareholders, and 
if so, then what becomes of this covenant? Are the real own- 
ers to be denied title to their property which they own when 
composing a corporation, and is a forfeiture either to the State 
or to the original grantors, to be made when the corporation 
attempts to divide up its assets among their real owners? If 
it is admitted that a conveyance to a corporation composed ex- 
clusively of colored persons is not a conveyance to colored per- 
sons, what rule of law can be invoked to prevent the share- 
holders from coming into their own on the dissolution of this 
legal entity ? Either this covenant, which is here granted to be 
sound and binding, is rendered of no effect at all by the fact that 
a corporation steps in between, or a much more questionable 
application of the covenant is made at a time when it is far 
more unjust to enforce it; for entirely innocent shareholders 
who bought their stock later might suffer, or a white share- 
holder, supposing such a one to exist, could take title to his 
pro rata share of the land, while his colored brother, who paid 
just as much for his stock, could not. It would seem as possi- 
ble and perhaps more desirable to enforce the covenant, if at 
all, at a time when it would work less injustice and this would 
be when the corporation containing colored shareholders first 
attempted to take title. 



Waiver of Constitutional Guaranties. 

The right to a jury trial guaranteed by Section 2 of Article 
3 of the Federal Constitution, as well as by the 5th, 6th and 
7th Amendments 1 thereto, has always been assumed by the 



1 As the first ten amendments are purely restraints upon the federal 
government (Spies v. Illinois, 123 U. S. 86; Holden v. Hardy, 169 U. S. 
366, 382; Brown v. New Jersey, 175 U. S. 174) and Article 3 relates 
purely to suits in federal courts (Eilenbecker v. Plymouth Co., 134 U. 
S. 31, 1890) it has been held (Maxwell v. Doe, 176 U. S. 581) there is 
no objection to trying felonies against state laws in a state court by a 



